§232.11

or hauled on its line, offer in inter-
change, or accept in interchange any
train, railroad car, or locomotive with
one or more conditions not in compli-
ance with this part; however, a railroad
shall not be liable for a civil penalty
for such action if such action is in ac-
cordance with §232.15. For purposes of
this part, a train, railroad car, or loco-
motive will be considered in use prior
to departure but after it has received,
or should have received, the inspection
required for movement and is deemed
ready for service.

(b) Although many of the require-
ments of this part are stated in terms
of the duties of a railroad, when any
person performs any function required
by this part, that person (whether or
not a railroad) is required to perform
that function in accordance with this
part.

(c) Any person performing any func-
tion or task required by this part shall
be deemed to have consented to FRA
inspection of the person’s operation to
the extent necessary to determine
whether the function or task is being
performed in accordance with the re-
quirements of this part.

§232.11 Penalties.

(a) Any person (including but not
limited to a railroad; any manager, su-
pervisor, official, or other employee or
agent of a railroad; any owner, manu-
facturer, lessor, or lessee of railroad
equipment, track, or facilities; any em-
ployee of such owner, manufacturer,
lessor, lessee, or independent con-
tractor) who violates any requirement
of this part or causes the violation of
any such requirement is subject to a
civil penalty of at least $500, but not
more than $11,000 per violation, except
that: Penalties may be assessed against
individuals only for willful violations,
and, where a grossly negligent viola-
tion or a pattern of repeated violations
has created an imminent hazard of
death or injury to persons, or has
caused death or injury, a penalty not
to exceed $22,000 per violation may be
assessed. Each day a violation con-
tinues shall constitute a separate of-
fense. Appendix A to this part contains
a schedule of civil penalty amounts
used in connection with this rule.
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(b) Any person who knowingly and
willfully falsifies a record or report re-
quired by this part is subject to crimi-
nal penalties under 49 U.S.C. 21311.

§232.13 Preemptive effect.

(a) Under 49 U.S.C. 20106, issuance of
the regulations in this part preempts
any State law, rule, regulation, order,
or standard covering the same subject
matter, except for a provision nec-
essary to eliminate or reduce a local
safety hazard if that provision is not
incompatible with this part and does
not impose an undue burden on inter-
state commerce.

(b) Preemption should also be consid-
ered pursuant to the Locomotive Boiler
Inspection Act (now codified at 49
U.S.C. 20701-20703), the Safety Appli-
ance Acts (now codified at 49 U.S.C.
20301-20304), and the Commerce Clause
based on the relevant case law per-
taining to preemption under those pro-
visions.

(c) FRA does not intend by issuance
of the regulations in this part to pre-
empt provisions of State criminal law
that impose sanctions for reckless con-
duct that leads to actual loss of life, in-
jury, or damage to property, whether
such provisions apply specifically to
railroad employees or generally to the
public at large.

§232.15 Movement of defective equip-
ment.

(a) General provision. Except as pro-
vided in paragraph (c) of this section, a
railroad car or locomotive with one or
more conditions not in compliance
with this part may be used or hauled
without civil penalty liability under
this part only if all of the following
conditions are met:

(1) The defective car or locomotive is
properly equipped in accordance with
the applicable provisions of 49 U.S.C.
chapter 203 and the requirements of
this part.

(2) The car or locomotive becomes de-
fective while it is being used by the
railroad on its line or becomes defec-
tive on the line of a connecting rail-
road and is properly accepted in inter-
change for repairs in accordance with
paragraph (a)(7) of this section.
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(3) The railroad first discovers the de-
fective condition of the car or loco-
motive prior to moving it for repairs.

(4) The movement of the defective
car or locomotive for repairs is from
the location where the car or loco-
motive is first discovered defective by
the railroad.

(5) The defective car or locomotive
cannot be repaired at the location
where the railroad first discovers it to
be defective.

(6) The movement of the car or loco-
motive is necessary to make repairs to
the defective condition.

(7) The location to which the car or
locomotive is being taken for repair is
the nearest available location where
necessary repairs can be performed on
the line of the railroad where the car
or locomotive was first found to be de-
fective or is the nearest available loca-
tion where necessary repairs can be
performed on the line of a connecting
railroad if:

(i) The connecting railroad elects to
accept the defective car or locomotive
for such repair; and

(ii) The nearest available location
where necessary repairs can be per-
formed on the line of the connecting
railroad is no farther than the nearest
available location where necessary re-
pairs can be performed on the line of
the railroad where the car or loco-
motive was found defective.

(8) The movement of the defective
car or locomotive for repairs is not by
a train required to receive a Class I
brake test at that location pursuant to
§232.205.

(9) The movement of the defective
car or locomotive for repairs is not in
a train in which less than 85 percent of
the cars have operative and effective
brakes.

(10) The defective car or locomotive
is tagged, or information is recorded,
as prescribed in paragraph (b) of this
section.

(11) Except for cars or locomotives
with brakes cut out en route, the fol-
lowing additional requirements are
met:

(i) A qualified person shall deter-
mine—

(A) That it is safe to move the car or
locomotive; and
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(B) The maximum safe speed and
other restrictions necessary for safely
conducting the movement.

(ii) The person in charge of the train
in which the car or locomotive is to be
moved shall be notified in writing and
inform all other crew members of the
presence of the defective car or loco-
motive and the maximum speed and
other restrictions determined under
paragraph (a)(11)(i)(B) of this section.
A copy of the tag or card described in
paragraph (b) of this section may be
used to provide the notification re-
quired by this paragraph.

(iii) The defective car or locomotive
is moved in compliance with the max-
imum speed and other restrictions de-
termined under paragraph (a)(11)(i)(B)
of this section.

(12) The defective car or locomotive
is not subject to a Special Notice for
Repair under part 216 of this chapter,
unless the movement of the defective
car is made in accordance with the re-
strictions contained in the Special No-
tice.

(b) Tagging of defective equipment. (1)
At the place where the railroad first
discovers the defect, a tag or card shall
be placed on both sides of the defective
equipment or locomotive and in the
cab of the locomotive, or an automated
tracking system approved for use by
FRA shall be provided with the fol-
lowing information about the defective
equipment:

(i) The reporting mark and car or lo-
comotive number;

(ii) The name of the inspecting rail-
road;

(iii) The name and job title of the in-
spector;

(iv) The inspection location and date;

(v) The nature of each defect;

(vi) A description of any movement
restrictions;

(vii) The destination of the equip-
ment where it will be repaired; and

(viii) The signature, or electronic
identification, of the person reporting
the defective condition.

(2) The tag or card required by para-
graph (b)(1) of this section shall remain
affixed to the defective equipment
until the necessary repairs have been
performed.

(3) An electronic or written record or
a copy of each tag or card attached to
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or removed from a car or locomotive
shall be retained for 90 days and, upon
request, shall be made available within
15 calendar days for inspection by FRA
or State inspectors.

(4) Each tag or card removed from a
car or locomotive shall contain the
date, location, reason for its removal,
and the signature of the person who re-
moved it from the piece of equipment.

(5) Any automated tracking system
approved by FRA to meet the tagging
requirements contained in paragraph
(b)(1) of this section shall be capable of
being reviewed and monitored by FRA
at any time to ensure the integrity of
the system. FRA’s Associate Adminis-
trator for Safety may prohibit or re-
voke a railroad’s authority to utilize
an approved automated tracking sys-
tem in lieu of tagging if FRA finds that
the automated tracking system is not
properly secure, is inaccessible to FRA
or a railroad’s employees, or fails to
adequately track and monitor the
movement of defective equipment.
FRA will record such a determination
in writing, include a statement of the
basis for such action, and provide a
copy of the document to the railroad.

(c) Movement for unloading or purging
of defective cars. If a defective car is
loaded with a hazardous material or
contains residue of a hazardous mate-
rial, the car may not be placed for un-
loading or purging unless unloading or
purging is consistent with determina-
tions made and restrictions imposed
under paragraph (a)(11)(i) of this sec-
tion and the unloading or purging is
necessary for the safe repair of the car.

(d) Computation of percent operative
power brakes. (1) The percentage of op-
erative power brakes in a train shall be
based on the number of control valves
in the train. The percentage shall be
determined by dividing the number of
control valves that are cut-in by the
total number of control valves in the
train. A control valve shall not be con-
sidered cut-in if the brakes controlled
by that valve are inoperative. Both
cars and locomotives shall be consid-
ered when making this calculation.

(2) The following brake conditions
not in compliance with this part are
not considered inoperative power
brakes for purposes of this section:
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(i) Failure or cutting out of sec-
ondary brake systems;

(ii) Inoperative or otherwise defec-
tive handbrakes or parking brakes;

(iii) Piston travel that is in excess of
the Class I brake test limits required in
§232.205 but that does not exceed the
outside limits contained on the stencil,
sticker, or badge plate required by
§232.103(g) for considering the power
brakes to be effective; and

(iv) Power brakes overdue for inspec-
tion, testing, maintenance, or sten-
ciling under this part.

(e) Placement of equipment with inoper-
ative brakes. (1) A freight car or loco-
motive with inoperative brakes shall
not be placed as the rear car of the
train.

(2) No more than two freight cars
with either inoperative brakes or not
equipped with power brakes shall be
consecutively placed in the same train.

(3) Multi-unit articulated equipment
shall not be placed in a train if the
equipment has more than two consecu-
tive individual control valves cut-out
or if the brakes controlled by the
valves are inoperative.

(f) Guidelines for determining locations
where necessary repairs can be performed.
The following guidelines will be consid-
ered by FRA when determining wheth-
er a location is a location where re-
pairs to a car’s brake system or compo-
nents can be performed and whether a
location is the nearest location where
the needed repairs can be effectuated.

(1) The following general factors and
guidelines will be considered when
making determinations as to whether a
location is a location where brake re-
pairs can be performed:

(i) The accessibility of the location
to persons responsible for making re-
pairs;

(ii) The presence of hazardous condi-
tions that affect the ability to safely
make repairs of the type needed at the
location;

(iii) The nature of the repair nec-
essary to bring the car into compli-
ance;

(iv) The need for railroads to have in
place an effective means to ensure the
safe and timely repair of equipment;

(v) The relevant weather conditions
at the location that affect accessibility
or create hazardous conditions;
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(vi) A location need not have the
ability to effectuate every type of
brake system repair in order to be con-
sidered a location where some brake re-
pairs can be performed;

(vii) A location need not be staffed
continuously in order to be considered
a location where brake repairs can be
performed;

(viii) The ability of a railroad to per-
form repair track brake tests or single
car tests at a location shall not be con-
sidered; and

(ix) The congestion of work at a loca-
tion shall not be considered

(2) The general factors and guidelines
outlined in paragraph (f)(1) of this sec-
tion should be applied to the following
locations:

(i) A location where a mobile repair
truck is used on a regular basis;

(ii) A location where a mobile repair
truck originates or is permanently sta-
tioned;

(iii) A location at which a railroad
performs mechanical repairs other
than brake system repairs; and

(iv) A location that has an operative
repair track or repair shop;

(3) In determining whether a location
is the nearest location where the nec-
essary brake repairs can be made, the
distance to the location is a key factor
but should not be considered the deter-
mining factor. The distance to a loca-
tion must be considered in conjunction
with the factors and guidance outlined
in paragraphs (f)(1) and (f)(2) of this
section. In addition, the following safe-
ty factors must be considered in order
to optimize safety:

(i) The safety of the employees re-
sponsible for getting the equipment to
or from a particular location; and

(ii) The potential safety hazards in-
volved with moving the equipment in
the direction of travel necessary to get
the equipment to a particular location.

(g) Based on the guidance detailed in
paragraph (f) of this section and con-
sistent with other requirements con-
tained in this part, a railroad and the
representatives of the railroad’s em-
ployees may submit, for FRA approval,
a joint proposal containing a plan des-
ignating locations where brake system
repairs will be performed. Approval of
such plans shall be made in writing by
FRA’s Associate Administrator for

§232.17

Safety and shall be subject to any
modifications or changes determined
by FRA to be necessary to ensure con-
sistency with the requirements and
guidance contained in this part.

§232.17 Special approval procedure.

(a) General. The following procedures
govern consideration and action upon
requests for special approval of an al-
ternative standard under §§232.305 and
232.307; and for special approval of pre-
revenue service acceptance testing
plans under subpart F of this part.

(b) Petitions for special approval of an
alternative standard. Each petition for
special approval of an alternative
standard shall contain:

(1) The name, title, address, and tele-
phone number of the primary person to
be contacted with regard to review of
the petition;

(2) The alternative proposed, in de-
tail, to be substituted for the par-
ticular requirement of this part;

(3) Appropriate data or analysis, or
both, for FRA to consider in deter-
mining whether the alternative will
provide at least an equivalent level of
safety; and

(4) A statement affirming that the
railroad has served a copy of the peti-
tion on designated representatives of
its employees, together with a list of
the names and addresses of the persons
served.

(c) Petitions for special approval of pre-
revenue service acceptance testing plan.
Each petition for special approval of a
pre-revenue service acceptance testing
plan shall contain:

(1) The name, title, address, and tele-
phone number of the primary person to
be contacted with regard to review of
the petition; and

(2) The elements
§232.505.

(d) Service. (1) Each petition for spe-
cial approval under paragraph (b) or (c)
of this section shall be submitted in
triplicate to the Associate Adminis-
trator for Safety, Federal Railroad Ad-
ministration, 400 7th Street, SW.,
Washington, DC 20590.

(2) Service of each petition for spe-
cial approval of an alternative stand-
ard under paragraph (b) of this section
shall be made on the following:

prescribed in
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